
DISTRICT : SONITPUR.

IN THE COURT OF THE ADDL. SESSIONS JUDGE, AT BISWANATH CHARIALI

Ref. :- Sessions Case No.177/10

Arising out of G.R. Case No.428/96

U/S-302 of the IPC. 

Present :- Sri S. Khound. 

Additional District & Sessions Judge, 

Biswanath Chariali. 

The State of Assam : :  :  : Prosecution 

              -   Vs    - 

Sri Haren Das : :  :  : Accused person.   

Appearance :- 

For the prosecution/State of Assam : Mr. H. Hazarika, Addl. P.P. 

Biswanath Chariali. 

For the accused :- Mr. D. Borah, Advocate. 

Biswanath Chariali. 

Dates of depositions :- 5.1.11, 2.2.11, 10.05.11, 6.6.11, 28.7.11, 

 6.9.11 & 18.2.12. 

Date of argument :- 15.02.14

Date of Judgment :- 15.02.14

J U D G M E N T 

1.  Accused Sri  Haren Das,  S/O-  Sri  Nakul  Das,  resident  of  village – 

Rangsali, Behali under Behali police station in the district of Sonitpur, here in this 

case put on trial to answer the charge U/S-302 of the Indian Penal Code ( in short 

the 'IPC') 

 

2. The case of the prosecution as unfolded at the trial, may, in brief be 

described thus :- 

 On  18.08.1996  one  Sri  Nabin  Hazarika  lodged  FIR  before  O/C, 

Gohpur P.S. intimating that on 16.08.96 at about 4 p.m. his younger brother Prafulla 

Hazarika became untraced and on 18.6.96 in the morning dead-body of 
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Prafulla  Hazarika  was  recovered  which  was  kept  conceal  under  earth.  In  this 

connection  the  informant  suspects  the  accused  Haren  Das,  Babul  Das,  Puwa 

Hazarika etc. 

3. On  receipt  of  the  FIR,  police  registered  the  Gohpur  P.S.  Case 

No.109/96 U/S-147/302/201, IPC and investigated the same.  After completion of 

investigation, accused Haren Das along with Babul Das and Puwa Das were charge-

sheeted for the offence punishable U/S-302 of the IPC, out of which case against 

accused Babul Das and Puwa Das is filed and case proceeded against the accused 

Haren Das only. 

4.  On appearance of  the  accused  Haren Das  before  the  court  of 

learned committal Magistrate, the learned Magistrate after giving copies of 

the case,  hearing submission from both the sides and notifying the public 

prosecutor, committed the case to the court of Sessions.

5. On being receipt of this case by the learned Sessions Judge, Tezpur, 

the same was registered and transferred to this court for disposal. 

6. On appearance of the accused Haren Das  before this court, both the 

sides were heard and formal charge against the accused for the offence punishable 

U/S-302 of the IPC  was framed by my predecessor. The charge was framed, read over 

and explained to the accused, to which he pleaded not guilty and claimed to be tried. 

7. The prosecution has examined as many as seven witnesses including 

the informant in this context. All PWs were cross-examined by the learned defence 

Counsel.  The  statement  of  the  accused  has  been  recorded  as  per  provision  of 

Section-313 of the Criminal Procedure Code ( in short the 'Code'). Defence plea 

was of total denial and defence adduced no evidence. 

POINT FOR DETERMINATION

8.   Whether the accused on 16.08.1996 at 4 p.m. at Nigam Pachim line, 

under  Gohpur  P.S.  in  the  district  of  Sonitpur,  did  commit  murder  

intentionally  or  knowingly  causing  the  death  of  Prafulla  Hazarika,  and  

thereby committed offence of culpable homicide punishable U/S-302 of the 

IPC, as alleged ? 
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DECISION AND REASONS THEREOF

9. To  arrive  at  a  judicial  decision,  let  the  evidence  on  record  be 

appreciated.

10. PW-1,  Sri Nabin Hazarika who is the informant has deposed that on 

16.8.98 in the afternoon Jayanta Bonia came to the house of PW-1 and called PW-

1's younger brother Prafulla Hazarika from the house of PW-1 asking him to go 

with Jayanta Bonia. Accordingly, Prafulla Hazarika went away with Jayanta Bonia 

but he did not return till the evening. On the very next day PW-1 went to the house 

of Jayanta Bonia in search of Prafulla Hazarika  but he could not be found and 

Jayanta reported that on the very day i.e. on 16.08.1998 left the company of Jayanta 

Bonia and since then Jayanta had no contact with him.. Finding no alternative PW-1 

lodged ejahar before Gohpur P.S. which is Ext.1 where Ext.1(1) is his signature. On 

18th August PW-1 again came to the P.S. where he was reported regarding finding of 

dead-body of  Prafulla  Hazarika  in  a  paddy field.  Thereafter,  village people  and 

police and recovered the dead-body of Prafulla Hazarika had previous enmity with 

accused Haren Das, Babul Das regarding theft of the bicycle of  Prafulla Hazarika 

by  the  accused  for  which  village  people  punished  the  accused  with  fine  of 

Rs.3,000/-. PW-1 suspects that for that prior enmity accused committed the murder 

of Prafulla Hazarika. 

 In cross-examination, PW-1 deposed that the occurrence took place in 

1996 but due to mistake he has stated the year as 1998 in examination-in-chief. PW-

1 further deposed that one Rupam Hazarika informed him regarding recovery of 

dead-body in the paddy field of one Tipam Das and at the time of recovery of the 

dead-body PW-1 was not present at the site. He further deposed that he has not 

mentioned in Ext.1 that Jayanta Bonia taken out  Prafulla Hazarika with him on 17th 

August,  from the  house  of  PW-1.  PW-1 denied  defence  suggestion  that  he  has 

falsely implicated the accused Haren Das with the alleged occurrence. 

11. PW-2 is Golapi Hazarika who is the mother of the deceased deposed 

that  accused  Haren  Das,  Babul  Das  and  Puwa  Das  had  previous  enmity  with 

deceased   Prafulla  Hazarika  and  out  of  that  grudge  they committed  murder  of 

Prafulla Hazarika. PW-2 also deposed that on the day of occurrence Jayanta Bonia 

taken out Prafulla Hazarika with him and thereafter, Prafulla became untraced who 

was later on found by the village people lying dead in a paddy field. PW-2 also 

deposed that eyes of Prafulla Hazarika were found to be taken out and his private 

part and tongue was also chopped off by the culprits. 
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In cross-examination PW-2 deposed that the accused told her that they already 

killed one son of PW-1 and they would also commit murder of another son of PW-2. He 

denied defence suggestion that accused did not commit murder of Prafulla Hazarika 

12. PW-4 is Rasheswar Baruah who has deposed that who is the brother-

in-law of the deceased Prafulla Hazarika deposed that on 16.08.1996 Jayanta Bonia 

took Prafulla Hazarika from his house with him and since then Prafulla Hazarika 

did  not  return.  Subsequently,  on  18.8.96  village  people  came  to  the  house  of 

accused Haren Das in search of Prafulla Hazarika and saw blood stain in the post of 

accused Haren Das's house as a result of which the village people suspected the 

accused  to  have  committed  murder  of  Prafulla  Hazarika.  On  the  same  day 

subsequently, dead-body of Prafulla Hazarika was discovered in the paddy field of 

one Tipam Das which was dig out from the paddy field of Tipam Das. 

In cross-examination, PW-4 deposed that during search accused was not found 

in  his  house.  He  further  deposed  that  he  does  not  know whether  accused  Haren  Das  is 

involved or not with the alleged occurrence. 

13. PW-4 is Rajib Das who deposed about 15/16 years back ( from the 

date of deposition) one day he saw one dead-body being recovered by police and on 

being asked by police he put his signature in the seizure list. Ext.2 is the seizure list 

where Ext.2(1) is the signature of PW-4. 

Cross-examination of PW-4 is declined. 

14. PW-5 is Dr. J.C. Bey who deposed that on 19.08.1996 at about 9-45 

a.m. when he was the Medical and Health Officer at Behali PHC and on that day he 

conducted  autopsy  on  the  dead-body  of  Prafulla  Hazarika  in  connection  with 

Gohpur P.S. Case No.109/96 and found the following :- 

“External appearance :- 

Built-average, Eyes – closed. Rigor-mortis absent. Tongue 

protruded. Body covered with dust. 

Wounds :- 

(i) Abrasion on the neck both lateral side about 1 ½ '' X 1 '' in size. 

(ii) Lacerated injury on the forehead obliquely 1 ½ '' X ½ '' in size

(iii) Abrasion on root of the nose, both forearm and legs. 

 (iv) Extensive bruise on the neck. 

Cranium and spinal canal :- 

Scalp, skull & Vertebrae – congested. 
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Membrane – Congested. 

Brain and spinal cord – NAD.  

Thorax 

Pleurae – congested. 

Laryax and trachere – Congested and fracture of laryax and trachea 

  and thyroid bone. 

Right and left lung – congested. 

Heart – empty.

Vessels – congested. 

 Abdomen :-

Mouth, pharynx and oesophagus – congested. 

Stomach and its contents – contain food materials

Other organs of this column are found NAD  

Muscles, bones and joints 

As described. 

More detailed description - 

All the injuries were ante-mortem in nature. 

Opinion 

Death was due to asphyxia as a result of obstruction of airways. 

Ext.3 is the report where Ext.3(1) is the signature of PW-5. 

In cross-examination PW-5 deposed that asphyxia may also be 

caused due to drowning, inhale of poisonous gas as well as obstruction of trachea. 

He further deposed that there is no remark made by Civil Surgeon in Ext.2. 

15. PW-6 is Sri Kiran Saikia who deposed that accused and deceased are 

known to him but he does not know who committed murder of deceased Prafulla 

Hazarika.  PW-6 is  declared hostile and he is cross-examined by the prosecution 

where PW-6 denied defence suggestion that he has deposed false evidence. 

In  cross-examination  PW-6 deposed  that  police  did  not  record  his 

statement in connection with this case. 

16. PW-7  is  Sri  Karneswar  Bhuyan  who  deposed  that  accused  is  not 

known to him and informant is his relative. In the year, 1996 informant's brother 

Prafulla Hazarika was murdered and his dead-body was recovered by police from 

Nigam Pachim Line by digging soil. Later on he heard from the people that accused 

Haren Das, Puwa Das and Babul Das committed murder of Prafulla Hazarika. He 

also deposed that he saw impression on the ground of dragging the dead-body from 

the house of the accused Haren Das to the place of recovery and also saw bloodstain
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in the bamboo post of accused Haren Das's  house which were seized by police. 

Ext.1, 2, 3 are seized articles. Ext.2 is the seizure list where Ext.2(2) is the signature 

of PW-6. 

In  cross-examination  PW-7  deposed  that  accused  is  suspected  of 

committing murder of Prafulla Hazarika. He denied defence suggestion that he did 

not see blood stain or impression of dragging dead-body over the ground from the 

house of accused Haren Das. PW-6 further denied defence suggestion that being a 

relative of the informant he has deposed false evidence against the accused. 

17. Above  are  the  evidence  led  by  the  prosecution  to  prove  its  case 

against the accused. 

18.  To prove  the  charge  U/S-302,  IPC,  the  prosecution  has  to  establish 

beyond reasonable doubts :- 

 (i) That the death of some human being was caused 

 (ii) That such death was neither suicidal nor accidental but it was 

homicidal. 

 (iii) That it was accused whose act or the consequence of his act,  

caused such death. 

(iv) That the accused had no legal excuse or defence for causing  

such death or for causing such injury. 

(v) That the accused did such an act :- 

 (a) with the intention of causing death or 

(b) with the intention of causing such bodily injury, 

(i) as the accused knew it likely to cause death or 

 (ii) (a) that such an injury was sufficient in the ordinary course 

of nature to cause death or (b) that the accused caused death by doing 

an act which he knew, in all the probabilities, to cause death. 

 (iii) Or the accused caused such bodily injury to such person as 

was likely to cause death. 

19.  In the instant case in hand PW-1, PW-2, PW-3 and PW-7 are related 

witnesses and none of them witnessed the alleged occurrence rather PW-1 & PW-2 

suspects  the  accused  to  have  committed  the  murder  of  Prafulla  Hazarika  out  of 

previous enmity regarding theft of a bicycle by the accused which was recovered by 

the deceased and accused were sentenced to pay fine of Rs.3,000/- by the village 

people.  In  this  regard  prosecution  failed  to  bring  any  occular  or  documentary 

evidence to prove the previous enmity of the deceased with the accused regarding 
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theft of bicycle of the deceased by the accused. PW-4 and PW-6 are independent 

witnesses who deposed nothing implicating the accused with the alleged occurrence. 

PW-6 rather deposed that who committed murder of Prafulla Hazarika that he does 

not know. PW-5 is the Medical Officer who opined that death of the deceased was 

due to asphyxia as a result of obstruction of air ways but in cross-examination PW-6 

stated that asphyxia may also be caused due to drowning or inhale of poisonous gas. 

20. It  transpires  from  the  entire  evidence  on  record  that  there  is  no 

incriminating material available against the accused Haren Das except the evidence of 

PW-3, Rasheswar Baruah and PW-7 who deposed that bloodstain was seen in the 

bamboo post of accused Haren Das's house which raised suspicion in their minds 

regarding involvement of accused Haren Das with the occurrence. Police seized said 

bamboo post having blood stain but police failed to send them to Forensic expert to 

ascertain whether red-stains were blood or not and whether those red-stains were the 

bloods of the deceased or not. 

In  the  case  of  Sharad  Bridhi  Chand  Sarala  Vs  State  of 

Maharashtra reported in AIR 1984 SC 1622, the Hon'ble Supreme Court has 

laid  down  five  golden  principles  in  ascertaining  the  guilt  or  otherwise  of  an 

accused involved in a case based on circumstantial evidence.

 (i) “Circumstances from which conclusion of guilt to be drawn 

should be fully established. The circumstances concerned, 'must' or 'should' 

and not 'may be' established. 

(ii) The facts so established should be consistent only with the  

hypothesis of the guilt of the accused, that is to say they should not be  

explainable in any other hypothesis except that the accused is guilty. 

(iii) Circumstances should be of a conclusive nature and tendency. 

(iv) They should exclude any possible hypothesis except that one 

to be proved and 

(v) There must be a chain of evidence so complete as not to leave 

any reasonable ground for conclusive consistent all with the innocence of 

the accused and must show that in all have probability the act must have 

been done by the accused. 

But in the instant case prosecution failed to establish any circumstantial 

evidence against the accused to prove his guilt. 

Moreover, PWs categorically stated that on the alleged occurrence one 

Jayanta Bonia called out Prafulla Hazarika from his house and took him with him and 

went somewhere and thereafter Prafulla Hazarika became untraced whose dead-body 

was subsequently recovered from the paddy field of one Tipam Das. 
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It transpires from the evidence on record that accused Haren Das neither called the 

deceased to go with him nor dead-body was recovered from his land and nothing 

could be recovered from the possession of the accused to prove his involvement with 

the alleged occurrence. 

21.  In view of the gross deficiencies as discussed above and also keeping in 

mind the facts and circumstances of the case, I am of the view that the prosecution 

has failed to prove its case against the accused beyond all reasonable doubts to hold 

him guilty for a serious crime like a murder which is punishable U/S-302, IPC and 

which invites minimum punishment of imprisonment for life. Accordingly, accused 

is  acquitted  from the  charge  punishable  U/S-302  of  the  IPC and  set  at  liberty 

forthwith. 

22. Destroy seized articles in due course.

23. Judgment prepared in a separate sheets, pronounced and delivered in the open 

Court  under  my  hand  and  seal  of  this  Court  on  this  the  15 t h  day  of 

February,2014 at  Biswanath Chariali.  

      ( Sri S. Khound.  )                   

                                                                                        Additional District & Sessions Judge, 

                                                                                  Biswanath Chariali. 

          

    

                    Dictated & Corrected by me 

    (  Sri S. Khound.   )                   

               Additional District &  Sessions Judge

                           Biswanath Chariali. 

******** 


